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Appellee. 
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District of Columbia 
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_ 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

■ i 
i 

This is an appeal by Senator Cab Company, a corpora r 
tion, and S. W. Hall, defendants below, from a judgment 
in favor of the plaintiff below, Mary R. Slaughter Burke, 
in amount of $4,000.00, upon a verdict of a jury in the 
United States District Court for the District of Columbia, 
in an action for alleged injury and damage arising out of 
a collision of two automobiles. 
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STATEMENT OF CASE 

On July 27, 1945, about 8:00 o ’clock, P. M., at the inter¬ 
section of 14th and U Streets, N. W., Washington, D. C., 
weather clear and dry, plaintiff was a passenger for hire 
and occupant of a Dixie Cab Association taxicab operated 
by one William Scott, which taxicab was proceeding in an 
easterly direction on U Street. A Senator Cab Company 
vehicle, operated by one Samuel Hall, was proceeding west 
on U Street and made a left turn to go south on 14th 
Street, when it was struck on the right rear in the south¬ 
west quarter of the intersection. 

In support of her case in chief, plaintiff testified and 
called a number of witnesses, all testifying to the alleged 
injuries and damage only. Neither plaintiff, nor any of 
her 9 or 10 witnesses, testified to how the collision occurred 
or to negligence on the part of the defendants, Senator 
Cab Company and Samuel W. Hall. Plaintiff’s counsel 
informed the Court he relied on the common carrier rela¬ 
tionship of plaintiff and Dixie Cab Association and William 
Scott, driver, and the fact of the accident having occurred, 
only. 

Thereupon, defendants below (appellants here) Moved 
for a Directed Verdict (A9), which the Court was about 
to grant. Instead of granting defendants’ Motion for a 
Directed Verdict, and despite the fact that plaintiff’s coun¬ 
sel had not innocently overlooked the matter, the Court 
ordered the plaintiff’s case to be reopened. Whereupon, 
plaintiff’s counsel called Dixie cab operator William Scott 
to the witness stand, he being the only driver present in 
the courtroom, who immediately blamed the other driver. 
Having received the case, the jury promptly returned a 
verdict of $4,000.00 against William Scott, and both Ap¬ 
pellants. 

From the judgment entered upon the verdict, Senator 
Cab Company and Samuel W. Hall now appeal. 



STATEMENT OF POINTS 


1. The Court erred in refusing to postpone the trial, j 

2. The Court erred in overruling defendants 7 motion 
and in receiving testimony of corroborating witnesses prior 
to plaintiff having testified (defendants having been grant¬ 
ed the Rule excluding witnesses). 

3. The Court erred in overruling defendants 7 motion 
to instruct the plaintiff not to discuss her testimony with 
witnesses who had not yet been called to testify in the 
case. 

I 

4. The Court erred in overruling defendants 7 motion 

for a Directed Verdict. j 

5. The Court erred and abused judicial discretion inJ 
granting plaintiff permission to reopen her case. 

SUMMARY OF ARGUMENT 

Underlying all of the Points and Argument herein, id 
the absence and inability of the driver of the vehicle which 
was struck by the taxicab carrying the plaintiff to be pres¬ 
ent at the trial. Trial commenced at 2:00 o’clock, P. M., 
on Monday, January 10, 1949, the regularly assigned Pre- 
Trial Judge having become the Trial Judge in the trial of 
this particular case. 

1. It was an abuse of discretion to order this trial to 
proceed in the absence of the defendant, Samuel W. Hall, 
who was ill. Mr. Hall had no opportunity to defend him¬ 
self. Senator Cab Company, owner of the vehicle operated 
by Mr. Hall, likewise, was without his testimony, and itf 
had no other witness upon the issue of liability for th^ 
accident. It was not disputed that Mr. Hall was in the 
hospital the day of trial, no resulting prejudice to plaintiff 
was asserted, and there was no lack of diligence. Failure 
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to postpone the trial made the proceeding an ex parte one 
and amounted to a default trial, although defendants’ 
counsel resisted the case to the end. Appellants did not 
receive a fair trial; they did not have their day in court. 

2. A plaintiff claiming personal injury and damage, in 
fairness to defendants, should be required to testify first, 
or she should be required to step out of the courtroom if 
she requests permission to call other witnesses out of turn, 
witnesses whose testimony is corroborating in character. 

3. Having once given her testimony, the plaintiff should 
not be permitted to talk with witnesses who have not yet 
testified and who are in the witness room waiting to be 
called concerning the testimony which she has just given 
to the jury. 

4. Plaintiff’s counsel is an experienced trial lawyer of 
many years practice. Defendants below were without their 
driver’s evidence due to his hospitalization. When plain¬ 
tiff’s counsel rested his case, appellants observing that no 
evidence of liability as to them had been introduced against 
them, moved for a directed verdict. It should have been 
granted. 

5. Under the peculiar circumstances in this case, it was 
prejudicial error to allow the plaintiff to reopen her case 
in chief. If defendants who observe and by motion make 
a point of lack of evidence and failure to make out a case 
are always to be met with a trial judge saying that their 
motion is proper and in order to be granted, but that the 
court will exercise its discretion to permit reopening of 
the case to remedy the shortcoming(s) therein, then Mo¬ 
tions for a Directed Verdict are pointless and should be 
removed from trial procedure. Vigilance of defendants 
and their counsel throughout a trial goes unrewarded; 
defendants by having availed themselves of their proce¬ 
dural rights become victims, for they have availed them¬ 
selves nothing, but have worsened their position and rem¬ 
edied their adversary’s position. 


S 


ARGUMENT AND LAW 

i 

1. In Etty vs. Middleton, et al, 6 2 A (2) 371, onr Mu^ 
nicipal Court of Appeals ruled that, 

“in action on a motion for a continuance the Judge’s 
discretion must not be exercised arbitrarily or capri¬ 
ciously, but in accordance with fixed legal principle^ 
and with a view to promoting substantial justice.” 

In the present case there were only three eye-witnesses 
to the accident in question, the plaintiff and the two drivers^ 
Appellant Samuel Hall was absent on the day of trial due 
to illness. Appellant-defendant below, Senator Cab Com¬ 
pany thereby was deprived of its only witness to the issue 
of liability. Appellants’ counsel had been prepared for 
trial for months, having been assured of the availability 
of his client, Samuel W. Hall, as a witness whenever the 
trial should be called. On Saturday before Monday trial, 
appellants’ counsel for the first time learned that Samuel 
W. Hall was in the hospital (A7). Counsel verified the 
fact thereof, but he had no opportunity to learn the detail^ 
and obtain a medical certificate to support his motion foij 
a postponement of trial. Ordering trial to proceed under 
these circumstances constituted prejudicial error. 

There had been no prior continuances or requests for 
postponement by either side; there was neither showing 
nor assertion that a postponement of trial would result ih 
prejudice to the plaintiff; there was no lack of diligence onj 
the part of appellants’ counsel either shown or asserted. 
In the interest of justice a postponement should have beep 
granted. 

j 

2 and 3. While, of course, it is a matter of and fori 
sound judicial discretion, as to Points 2 and 3 the appeh 
lants’ position is as follows: 

The purpose of all trials is to obtain a fair adjudication 
of the rights of people. Where parties are interested in| 
the outcome of a trial and witnesses may be biased, jurors 
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at once have the difficult assignment of finding out what is 
fact and truth. The reason for the “Rule excluding Wit¬ 
nesses” is to insure accurate testimony from each and 
every witness, unaffected by what any other person may 
have said. 

A plaintiff’s testimony or version should be received 
before that of corroborating witnesses; such witnesses 
should testify after the plaintiff. If witnesses are to be 
accommodated by being called to testify out of turn, a 
plaintiff should in fairness offer, or be required, to step 
aside and out of hearing of such witnesses. A plaintiff 
who is permitted to hear excluded witnesses’ testimony 
may adopt or alter his own version and testimony to con¬ 
form to what his corroborating witness already has stated, 
to prevent his case from having contradictions appear. If 
a plaintiff testifies first and corroborating witnesses give 
different versions and facts, a Judge, Jury and the defend¬ 
ants should certainly have the benefit thereof, in their 
quest for truth. 

Most Judges in our District Court so conduct the order 
of witnesses, but the Trial Judge in the instant case enter¬ 
tained a different view of the matter, and overruled de¬ 
fendants’ Motions therefor. 

Likewise, after having testified, a plaintiff should not be 
permitted to discuss her testimony with witnesses (ex¬ 
cluded) who have not yet testified. Witnesses called by 
the plaintiff generally desire to have' the plaintiff prevail 
at the trial. Some persons may not, other persons will 
testify to what their plaintiff has told them she has already 
testified to. Appellants submit that, in the interest of 
justice, they were entitled to have plaintiff’s evidence given 
before that of corroborating witnesses, or to have her ex¬ 
cluded while such witnesses gave their testimony; and, to 
an instruction from the Court to the plaintiff not to discuss 
her testimony with witnesses until after such witnesses had 
testified. 


I 


4. If motions for directed verdict are to mean anything 
at all and are to remain in our trial procedure, they should 
be granted when properly made. Plaintiff here called 9 
or 10 witnesses in all; her astute counsel did not commit 
any oversights or overlook calling any witness in his prer 
sentation of plaintiff’s case; he rested his case; he had no 
further evidence to offer or witness to call until after 
defendants’ Motion for a Directed Verdict was made. The 
defendants could have omitted to have their drivers in the 
courtroom; had they done so, there would not be a $4,000.0^ 
judgment against the appellants. Plaintiff had not sub¬ 
poenaed either driver. 

5. It should be remembered that, by being a fare-paying 
passenger in a Dixie Association taxicab, the plaintiff had 
only to prove the accident and her damage. To permit 
her to reopen her case, after she proved these factors suffip 
cient to entitle her to a recovery from the Dixie Taxicab 
Association and/or its driver, William Scott, against others 
(appellants) whose vehicle operator and only eye witness 
was unable to be present to defend himself or them, an<i 
permitting her to call to the stand her own cab driver who 
promptly blamed the absent motorist, who lay ill in th^ 
hospital and who had been denied a postponement of trial, 
was prejudicial and destructive to these appellants and an 
abuse of judicial discretion. 


IN CONCLUSION 

In view of the aforegoing, it is respectfully submitted 
that this cause should be reversed and remanded for a new 
trial, and for such further relief as to this Court may seem 
just and proper. 

Paul J. Sedgwick, 

Barr Building, 

Washington, D. C. 

Attorney for Appellant. 




Complaint for damages — 

Answer to complaint- 

Verdict and judgment — 

Notice of appeal- 

Witness: 

Dr. William M. Nash 
Direct 
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II Filed Feb 4 1946 Charles E. Stewart, Clerk 

IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT 
OF COLUMBIA 

MARY R. SLAUGHTER, 

2915 Sherman Avenue N. W. 

Washington, D. C., 

Plaintiff, 

vs. 

DIXIE TAXICAB ASSOCIATION, 

601 Rhode Island Avenue N. W. 
and 

SENATOR CAB COMPANY, a corporation, 

448 New York Avenue N. W. 
and 

WILLIAM SCOTT, 

4705 Sheriff Road N. E. 
and 

S. W. HALL, 

1148 Sixth Street N. E. 

Washington, D. C., 

Defendants. 


Civil Action No. 32959 
Jury Action 
Report Judgment 


Complaint for Damages 

(Personal Injuries Arising Out of Automobile Accident) 

1. The action is for damages because of personal in¬ 
juries in a sum in excess of the amount of Three Thou¬ 
sand Dollars ($3,000). 
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i 
i 

2. On, to-wit, July 17, 1945, the plaintiff was a pas¬ 
senger for hire in a taxicab owned or operated on behalf i 
of the defendant, Dixie Taxicab Association, and that the j 
defendant, William Scott, was the operator of said ve- j 
hide. That while riding in said taxicab and as a pas- i 
senger as stated, and at or near the vicinity of the inter- j 
section of Fourteenth and Yon Streets, Northwest, in the 
District of Columbia, the said taxicab collided with a taxi- j 
cab owned or operated by the defendant, Senator Cab ! 
Company, and operated on its behalf by the defendant, 
S. W. Hall, or as a joint enterprise between them. 

3. That the said taxicab driven for, or caused to be 
operated by, the defendant, Dixie Taxicab Association, by 
its operator, William Scott, or by them jointly, was negli¬ 
gently and carelessly driven by said defendant, or that 
the said taxicab driven for or caused to be operated by 
the defendant, Senator Cab Company and driven by de¬ 
fendant, S. W. Hall, was negligently and carelessly 
driven, or that both of said vehicles were negligently and 
carelessly driven, as a result of which said negligence and 

carelessness the said taxicabs collided causing 
12 the plaintiff to be injured. 

4. As a result of said accident and collision j 
the plaintiff was thrown against the windshield of the j 
taxicab in which she was a passenger, and she sustained 
a lacerated wound of her forehead with resultant scars 
and she sustained injuries to her shoulders and to her 
chest, and she sustained a concussion and was rendered 
. unconscious, with resultant headaches, giddiness and nose¬ 
bleed, and plaintiff has and continues to suffer from post 
traumatic concussion headaches, and plaintiff was pre- i 
vented and continues to be prevented from continuing her 
employment as a waitress, and she has suffered great pain 
of body and mind and incurred expenses for medical atten¬ 
tion and x-rays in the sum of One Hundred Dollars 
($ 100 ). 
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WHEREFORE, plaintiff demands judgment against 
the defendants, Dixie Taxicab Association and William 
Scott, or against the defendants, Senator Cab Company 
and S. W. Hall, or against all the defendants in the sum 
of Ten Thousand Dollars ($10,000) and costs. 

/s/ Dorsey K. Offutt 
Dorsey K. Offutt 
Attorney for Plaintiff 
613 Woodward Bldg. 
REpublic 1776 


• • 


• • 


13 Filed Feb 201946 Charles E. Stewart, Clerk 

i 

Answer to Complaint 

The defendants admit as follows: that plaintiff was 
riding in a motor vehicle owned by one Marshall Baldwin 
and operated by one William C. Scctt, defendant; that 
the vehicle in which plaintiff was riding was in collision 
with a motor vehicle owned by Senator Cab Company, 
Inc., and operated by S. W. Hall, both named defendants; 
that an accident occurred. They are without knowledge 
or information concerning the injuries, loss and damage 
alleged by plaintiff sufficient to form a belief. And they 
deny separately and severally each and every other allega¬ 
tion contained in the Complaint, and averments therein 
not expressely admitted by and in this Answer are denied. 

/s/ Paul J. Sedgwick 

PAUL J. SEDGWICK 
Atty. for Defendants, 

Barr Building 

Di. 9106. 


• • • • 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Mary R. Slaughter Burke 


Plaintiff, 


vs. 


Diode Taodcab Association 
Senator Cab Company, a corporation 
WUliam Scott and S. W. Hall 

Defendants. 

Verdict and Judgment 

This cause having come on for hearing on the 10th da> 
of January, 19 49, before the Court and a jury of good 
and lawful persons of this district, to wit: 


Harry E. Ansett 
Catherine B . Bradfield 
Anna Brady 
Charles E. Carter 
Milo F. Christianson 
Roy F. Fair cloth 


Ruth W. Gardner 
Melvin H. Gartside 
Alfred B. Goodall 
Gladys M. Gravatt 
Taylor V. Henderson 
Joseph B. Johnson 


who, after having been duly sworn to well and truly try 
the issues between Mary R. Slaughter Burke, plaintiff and 
Dixie Taodcab Association, Senator Cab Company, a cor¬ 
poration and WiUiam Scott and S. W. Hall, defendants, 
and after this cause is heard and given to the jury in 
charge, they upon their oath say this 13th day of January, 
19 49, that they find the issues aforesaid in favor of the 
plaintiff and that the money payable to him by the de¬ 
fendants Senator Cab Company, a corporation. WilUam 
Scott and S. W. Hall by reason of the premises is the sum 
of FOUR THOUSAND DOLLARS and by direction of the 
Court they find for Defendant Diode Taodcab Assn. 

Wherefore, it is adjudged that said plaintiffs recover 
of the said defendants The Senator Cab Company, a cor- 
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poration, William Scott and S. W. Hall the sum of Four 
Thousand Dollars, together with costs, and the Dixie Taxi¬ 
cab Association recover its costs from the plaintiff . 

HARRY M. HULL, Clerk, 

By George A. Watts, Deputy Clerk 

By direction of 
Judge Holtzoff. 

• • • • 

16 Filed Feb 8 1949 Harry M. Hull, Clerk 

Notice of Appeal 

To the United States Court of Appeals 
for District of Columbia 

Notice is hereby given that Senator Cab Company, Inc., 
a corporation, S. W. Hall, and William Scott, defendants 
in the above-entitled cause, hereby appeal to the United 
States Court of Appeals for the District of Columbia 
from the final Judgment(s) entered in this action on the 
13th day of January, 1949. 

/s/ Paul J. Sedgwick 

PAUL J. SEDGWICK 
Attorney for 

Senator Cab Co., Inc., and 
S. W. Hall, defendants, 

Barr Building, 

Washington, D. C. 

• • • • 

2 Proceedings 

(At two o’clock:) 

THE DEPUTY CLERK: Are there other preliminary 
matters before the Court? 

MR. OFFUTT: I have the next case, Your Honor. I 
am in trial before Mr. Justice Bailey; but as soon as Your 
Honor is ready, I have arranged to leave and to start the 
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next case before Your Honor. May I be excused for the 
time being t 

THE COURT: Yes. You have an associate in the 
other case? 

MR. OFFUTT: Yes, and he is going to stay in there. 

MR. SEDGWICK: If Your Honor please, one of the 

/ _ ' 

defendants, I find, is confined to the Glenn Dale Sanitarium, 
which information came to me on Saturday and which I 
verified today. I don’t know whether Your Honor will 
wish to proceed in his absence, or not. 

THE COURT: How long will he be confined ? 

MR. SEDGWICK: I haven’t the details, but I under¬ 
stand it is tuberculosis. 

THE COURT: He could come here to testify, could he 
not? 

MGR. SEDGWICK: I haven’t the detailed information, 
except that he is there. 

THE COURT: It seems to me this is a very late date. 

MR. SEDGWICK: It is; but it just came to me, Your 
Honor. 

THE COURT: I will proceed with the case. 

• • • • 

4 THE COURT: You may proceed, Mr. Offutt. 

MR. OFFUTT: Your Honor, I have been told that two 
physicians are here. I don’t like to ask that they be 
called before the plaintiff; but I feel, in view of the fact 
that they are here, I should bring it to the Court’s atten¬ 
tion. 

THE COURT: You have a right to call your witnesses 
in any order you choose. That is counsel’s choice. 

MR. SEDGWICK: If Your Honor please, may I ask 
that the plaintiff step out while they testify? 

THE COURT: No. 

MR. SEDGWICK: So that she will not be influenced 
by their testimony? 

THE COURT: No. I think the parties to the action 
are entitled to be present throughout the trial. 
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MR. SEDGWICK: May I make that request in the 
form of a motion and, now that Your Honor rules on it, 
take my exception on it? 

THE COURT: Of course, you know exceptions have 
been abolished. 

MR. SEDGWICK: I understand. 

THE COURT: The motion has been denied. 

5 MR. SEDGWICK: Yes, sir. 

MR. OFFUTT: Will you call Dr. Nash, please. 

Accordingly, 

Dr. WUlicum M. Nash, 

called as a witness in behalf of the plaintiff, and being 
first duly sworn, was examined and testified as follows: 

Direct Examination 

• • • * 

Afternoon Session 

• • • • 

(Just before adjournment:) (At the bench:) 

MR. SEDGWICK: Your Honor, the request I have 
to make is that you instruct the plaintiff not to talk to 
or be talked to by- any of the witnesses who have yet to 
testify. 

THE COURT: I never give such an instruction. 

MR. SEDGWICK: I am afraid she may discuss her 
testimony. 

THE COURT: She may. I don’t know’ of any rule of 
law by which I should instruct the plaintiff not to talk to 
anybody else. I understand the reason why it might be 
desirable, of course. 

MR. SEDGWICK: For the record, may I so move, 
that Your Honor instruct her not to discuss her testimony 
or the testimony of witnesses who have not yet testified 
and who have been sent into the witness room under the 
instruction of the Court — or under the rule on the wit¬ 
nesses? 
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I 

i 


6 THE COURT: Irrespective of whether the Court 

has the authority to do that, I decline to do so in 
the exercise of discretion. 

(Whereupon, the jury having heretofore been excused, 
the trial was adjourned at 3:40 pjn. until ten o’clock to¬ 
morrow morning, Wednesday, January 12,1949.) 

* * * • 

! 

8 MR. OFFUTT (having concluded reading of 
traffic regulations to the jury:) And that is all, 

Your Honor. That is our case. 

MR. SEDGWICK: May we come to the bench, Your 
Honor? 

THE COURT: Yes indeed. j 

(At the bench:) 

MR. SEDGWICK: In behalf of Senator Cab and de¬ 
fendant Hall, I move for a directed verdict, there being 
no evidence as to those defendants ’ negligence. 

THE COURT: It seems to me that that motion is well j 
taken — well founded. There is no evidence here against 
Senator Cab or Hall, the driver of the other vehicle. 

MR. OFFUTT: There are admissions they, had the 
accident. 

THE COURT: That is right. 

MR. OFFUTT: That they collided, and one of them 
admits, I think, he was making a left turn. 

THE COURT: He doesn’t admit it in the answer, but 
in the pretrial — and that is binding. 

MR. OFFUTT: So I submit, two vehicles colliding 
under the circumstances in this case certainly give rise 
to the inference that one or both were negligent. 

9 THE COURT: No. 

MR. OFFUTT: I ask for leave, then, to introduce 
additional evidence at this time. 

THE COURT: Just a moment. In so far as the de- ! 

! 

fendant Scott is concerned, there is a case against him, 
because the doctrine of res ipsa loquitur applies to him, 
he being the driver of the vehicle in which the plaintiff j 

i 

i 

i 

I 
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was a passenger; and as against him she has a right to 
rely on the doctrine of res ipsa loquitur. 

As against the driver of the Senate Cab, however, the 
doctrine of res ipsa loquitur doesn’t apply. You have to 
establish negligence, and there is no evidence of negligence 
against the driver of the Senate Cab. 

MB. OFFTJTT: I might say to Your Honor that I had 
thought of calling Mr. Scott; and when you asked me spe¬ 
cifically— 

THE COUBT: I will let you reopen the case for the 
purpose of calling him. 

MR. OFFTJTT: That is what I would like to do. 

THE COURT: You see, I asked you how many wit¬ 
nesses you had, and I think I was entitled to a correct 
answer; but I didn’t get a correct answer, and that sur¬ 
prised me. However, I don’t consider that a matter of 
major importance. I want to see justice done to * 
10 both sides. If you want to call Scott, go ahead and 
do it. But in the present state of the record, I will 
direct a verdict for Senator Cab Company and HalL 

MR. SEDGWICK: I stand on my motion and will not 
offer any evidence. 

THE COURT: Well, you had better renew it, if you 
feel that you should, after the plaintiff closes again. 

MR. SEDGWICK: He has already closed his case. 

THE COURT: I am going to let him reopen it. 

MR. SEDGWICK: And may I have an exception to 
that? 

THE COURT: Mr. Sedgwick, in the first place, excep¬ 
tions have been abolished and have been since 1938; and, 
in the second place, you are an experienced lawyer and 
know these matters are always within the discretion of 
the Court, and the Court always exercises discretion for 
the purpose of doing substantial justice. I am not going 
ot cut off the plaintiff or the defendant merely because the 
plaintiff or defendant had made the improvident choice of 
not offering more evidence. If you had closed and a thing 
of this sort came up, I would let you reopen your case. 
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if he wanted to proceed. There was no showing by affi¬ 
davit or medical certificate that the defendant could not 
appear. There was no explanation why a request for a 
postponement had not been made at an earlier date. The 
requirements necessary to request or to obtain a continu¬ 
ance were lacking and the trial judge was fully justified in 
proceeding with the action. 

2. (a) The order of proof of topics and witnesses are 
within the discretion of the trial judge. There is no 
showing that the trial judge abused his discretion. 

(b) A party to a proceedings has a right to remain in 
the court room during the trial. There is no rule of law 
that requires a trial judge to exclude a party to a pro¬ 
ceedings from the court room. 

3. There was no violation of any principle of law in 
refusing to instruct the appellee plaintiff not to talk with 
witnesses. Assuming that such instruction to a party is 
within the discretion of the trial judge, there was no 
abuse of the discretion in refusing to instruct the appellee 
not to talk to •witnesses. 

4. The reopening of a case after motion for directed 
verdict by a defendant is a matter within the discretion of 
the trial judge. The discretion should be exercised in a 
manner to achieve a fair trial to both parties, and not to 
permit a defendant to take an advantage over an unwary 
plaintiff. The trial judge properly and within his discre¬ 
tion permitted appellee to reopen her case. 

ARGUMENT AND AUTHORITIES 

I 

It is fundamental that the granting of a continuance is 
within the discretion of the trial judge. See Neufeld v. 
United States, 73 App. D. C. 174, 11S F. 2d 375; Gilbert v. 
LachapeUe, 75 U. S. App. D. C. 395, 127 F. 2d 750; Bill v. 
Capital Transit Company, 77 U. S. App. D. C. 391, 135 
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F. 2d 948; Avery v. Alabama , 30S TJ. S. 444, 60 S. Ct. 321, | 
84 L. Ed. 377. The appellants completely failed to make j 
any showing that would entitle them to a continuance or 
that would justify the trial judge even within his dis¬ 
cretion to grant a continuance. 

The appellee was a passenger in a taxicab that was in j 
collision with another taxicab. The action w^as against the | 
drivers of both taxicabs and the companies operating or j 
owning both taxicabs. The same attorney represented all j 
four defendants (App. 2A). 

! 

The procedure and requirements necessary to obtain a | 
continuance are found in 12 Am. Jur. Pages 472 through i 
476. As stated in 12 Am. Jur. Par. 30: 

In order to justify the granting of a continuance 
at the instance of a party, the application must gen- j 
erally be formal in character. It must therefore ordi¬ 
narily be in writing and an oral application is in- j 
sufficient except possibly under special or peculiar j 
circumstances. It must ordinarily be on affidavit, it ! 
being held, for example, that where the motion is I 
based on a parly- ’s illness, it is not sufficient to show | 
the faet by mere oral statement or telegram or by ! 
unverified certificate or letter. 

Under Rule 10 of the Local Civil Rules of the District ! 

! 

Court below, a motion to postpone a trial should be pre- j 
sented to and determined by the pre-trial judge. Rule j 
10 (b) and (c) of the Court provide: 

j 

Motion for: Diligence; Affidavit. A motion to post- j 
pone a trial must be filed as soon as diligence permits, j 
supported by an affidavit fully disclosing the grounds ! 
therefor. 

Absent witness: If Ground of Motion. When the j 
motion to postpone a trial is grounded upon absence | 
of a witness the affidavit shall set forth the material j 
matter to which it expected the witness will testify. ! 
If the adverse party admits that the witness would j 
so testify the court may deny the motion, making a j 
note of the admission for use at the trial. 
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There was no error in postponing trial, and there was 
no abuse of discretion in continuing with the trial for the 
following reasons: 

j 

(a) Appellants did not comply with said Rule 10. 

(b) There was no showing by affidavit or medical 
certificate that the defendant was unable to appear in 
Court or that his health would be endangered. Such 
requirement is not only inherent in the rule cited, but 
under general principles, an application for continuance 
on the grounds of illness must be supported by affidavit 
of medical certificate to establish the party’s illness and 
the extent of the illness. In fact there was no showing 
or representation that the defendant was unable to appear. 
See App. 7A, where the following colloquy appears: 

Mr. Sedgwick: If your Honor please, one of the 
defendants, I find, is confined to the Glen Dale Sani¬ 
tarium, which information came to me on Saturday, 
and which I verified today. I don’t know whether 
Your Honor will wish to proceed in his absence, 
or not. 

The Court: How long will he be confined ? 

Mr. Sedgwick: I haven’t the details, but I under¬ 
stand it is tuberculosis. 

The Court: He could come here to testify, could 
he not? 

Mr. Sedgwick: I haven’t the detailed information 
except that he is there. 

(c) The defendant, Hall, was in a sanitarium located 
only a short distance from the District of Columbia (App. 
7A). The trial extended for three days (App. 5A). If the 
defendant’s testimony was desired or essential, his depo¬ 
sition could have been taken during the trial. Defend¬ 
ant’s counsel learned of defendant being in the Sanitarium 
three days before trial (App. 7A), and during that in¬ 
terval of time and during the time of the trial could 
have taken defendant’s testimony. 

(d) No explanation was offered or reason given why 
the suggestion of illness or hospitalization was not made 
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prior to the commencement of the trial, or why such infor¬ 
mation was not presented to the Court prior to the hour 
and day of the trial. j 

(e) There was no showing of diligence. No showing 

was made what the defendant’s testimony would be, if he 
appeared, or that it was material to support or to aid 
the defendant’s case. See Neufeld v. United States, 73 
App. D. C. 174,118 F. 2d 375. j 

(f) In the absence of a showing that the applying 
party was without information or knowledge of the illj 
ness, or inability to appear at the time of trial, which! 
could not have been obtained by diligence prior to trial, 
there would be a breakdown in the orderly administra¬ 
tion of the Court’s procedure to permit a party to inform 
the trial judge when a case is commenced that one of th^ 
parties is ill and thereby cause a postponement. The 
effective administration of justice requires that a request 
for continuance made under such circumstances be denied^ 
See Sechrist v. Bryant, 52 App. D. C. 286, 286 F. 456i 
where the Court stated: 

I 

The rules which determine the right to a continue 
ance are designed to secure the greatest good to the 
greatest number, in accordance with law, and as such 
rules cannot be sacrificed to sympathy, without putl 
ting a premium on neglect, want of foresight, and in¬ 
excusable delays, they must be enforced in the ink 
terest of an effective administration of justice. 

(g) There was no request for a continuance. The apJ- 
pellants’ counsel only stated: “I don’t know whethet 
Your Honor will wish to proceed in his absence, or notl’ 
(App. 7A). The trial judge fully acted within his dis¬ 
cretion in proceeding with the trial. 

i 

I 

n 

(a) The order of proof of topics or witnesses is p, 
matter within the discretion of the trial judge. The wit¬ 
nesses who testified before the plaintiff testified were phv- 
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sicians, and it has become an accepted practice in the 
Courts to permit physicians to testify when they are avail- 
ble, or appear, in order that they may only be required 
to expend a minimum of time testifying in court proceed¬ 
ings. The trial judge acted clearly within his discretion 
in permitting the order of proof as he did. See Putnam 
v. U. S., 162 U. S. 6S7, 40 L. Ed. 1118, 16 S. Ct. 923; 
Coombs r. Coombs, 59 App. D. C. 31; Wigmore on Ev. 3d 
Ed. Par. 1869. 

(b) There is no rule of law that requires a trial judge 
to exclude a party from the court room while witnesses 
are tesitfying, and generally a party’ to a proceedings has 
a right to remain in the court room during the entire pro¬ 
ceedings. A similar request to exclude a party plaintiff 
was made in the case of Chicago Great Western Ry. Co. v. 
Beecher, 150 F. 2d 394. The court stated: 

At the commencement of the trial counsel for the 
defendant requested the court to exclude the infant 
plaintiff from the court room during the trial. The 
request was denied, the Court saying, “I know of no 
rule of law which authorizes the Court to exclude 
plaintiff, defendant, or any litigant from the court 
room”, and no authority was cited to the Court in 
support of the request. Neither is any authority 
cited in the brief in this Court to support defendant’s 
contention and we have found none. We conclude the 
contention is without merit. 

in 

There is no rule of law that prevents a party from talk¬ 
ing with his or her witnesses. Assuming that the grant¬ 
ing of such an instruction is a matter of discretion with 
the trial judge, he stated that within his discretion, if he 
had the discretion, he would not order the plaintiff 
not to discuss the case with witnesses (App. 9A). No 
case has been cited to show that the trial judge should 
have instructed the appellee as requested. There has 
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been no showing that the appellants were prejudiced by j 
the refusal to grant the instruction, and this contention is ; 
likewise without merit. 

IV 

The reopening of the appellee’s case under the circum¬ 
stances was wholly within the discretion of the trial judge, j 
Even after a motion for directed verdict, it is a common 
and accepted practice to permit a party to reopen his j 
case to offer additional evidence. This is stated in 53 j 
Am. Jur. 110, as follows: 

It is common practice for the trial court to allow 
the case to be reopened and additional evidence intro- j 
duced in order to prevent a nonsuit where counsel for 
the plaintiff has omitted evidence by accident, inadver¬ 
tence, or even because of a mistake as to the necessity 
for offering a particular witness or particular evi¬ 
dence. 

See also, Chevy Chase Dairy v. MuUineau, 71 F 2d j 
982, 63 App. D. C. 259, Consaul v. Cummings, 30 App. j 
D. C. 540, Spund v. Cafritz Cons. Co. 60 App. D. C. 102, 
48 F 2d 1014; Pittsburgh Construction Co. v. Garmon, 46 
App. D. C. 131. 

CONCLUSION | 

It is submitted that the rulings complained of show no 
abuse of discretion but to the contrary show a proper 
exercise of discretion and proper application of the rules 
of law applicable to the prospective situations. It is sub¬ 
mitted that the judgment of the lower Court should be 
affirmed. 

Respectfully submitted: 

Dorsey K. Offutt 
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Louis Gixberg 
Carry Building 
927-15th St. N. W. 
Washington, D. C. 

Attorneys for Appellee 





